
Actus Reus , commissions, omissions 

 The actus reus of crime is whereby when some prohibited conduct is carried out 

generally/normally, but not exclusively an act, which is voluntary and wrongful.  

 The perpetrator needs to be in control of his/her body when he/she is doing a wrong. 

However it is not necessarily important that there be an act of violence due to which 

death of a human being is caused. As seen in the case of Hayward it was sufficient that 

the accused threatened and chased his victim, who consequently died of a heart attack. 

 There are 2 key elements when it comes to looking at criminal liabilities. There is actus 

reus i.e. the act requirement and mens rea i.e. the mental attitude at the time. 

 Actus reus concerns us with the external element of the offence. Therefore reproducing 

‘rules of conduct’ which tell us what we can and cannot do. 

 There is also a third element in criminal liability which is (the absence of) defences. 

Although it is not accepted universally that criminal defences are an independent third 

element. 

 Defences involve nothing more than a denial that the criminal offence has been 

committed. Thus they are easy to analyze and are more likely to be justifications that 

challenge the wrongfulness of the act in question. These include self defense or mistake. 

 Some defences we term “true” defences, these operate and are super imposed onto the 

conditions of liability. Duress is one of these defenses. 

 It is incumbent upon the actor to show merely that his action was justified, but that he 

believed it to be justified and therefore acted for that reason. 

 The idea that defendant should perform some act for criminal liability to be incurred is a 

mark of a free society’s distaste at the idea of punishing people for their thoughts desires 

or intentions, which are anti-social rather than for the execution of such intentions. 

 

 

 Criminal liability may be incurred in the absence of a voluntary and positive act. More 

generally these include omissions, where it is in breach of a duty to act. 

 Omissions are when one simply does not perform a particular task/act, which they are to 

perform under their scope of duty of care. 

 

Exceptions to the act requirement: 

 
1. Situational Liability: The actus reus of certain (statutory) offences requires proof not of 

some form of conduct but simply of the defendant ‘being in a situation which the law 

forbids to be in or continues to be in’. Although this may not be voluntary conduct and it 

may have been legal but being put in these situations makes the defendant guilty. Two of 



the famous cases include: 

 

Winzar v Chief Constable of Kent: 

In this case the defendant had been admitted in a hospital was found to be drunk and was 

asked to leave. However later he was found in the corridor on the floor and the police 

were called to remove him. The police took the defendant outside onto the road and 

arrested him for being drunk on a highway, contrary to section 12 of the licensing act 

1872. The mischief that the courts tried to look at was the desirability of having drunks 

off the street and in a place where they pose no threat to themselves or to the public. 

 

 Example makes one thing clear that individuals may not have a strong case whilst relying 

on duress since the defendant voluntarily places themselves in situations which they will 

be vulnerable to unlawful coercion. 

 

R v Elvin:   

A Pit-bull terrier bit someone and the owner was subsequently                                                                                                                                                                                                                                                                                          

charged. Although the owner did not voluntarily set the dog free and he believed the dog 

to be of a different breed since the dog was an unsolicited gift but the mischief was to 

stop dangerous dogs from being let out alone in public places. 

 

2. Possessions Offences: Just how the pattern of situational liability works, the possession 

of fire arms, controlled drugs does not impose any act requirement upon the prosecution 

to establish any voluntary act of taking possessions. It is enough simply that the accused 

is in possession of them. 

 

Warners Case:  

Defendant was given 2 boxes one of them contained a scent while the other contained 

controlled drugs. The defendant thought that both boxes contained scent. However it was 

established that being in possession of contents is enough for the defendant to be 

convicted even if the boxes contained something different from what was believed. 

 

R v Deyemi:  

A person was held guilty of being in possession of a dangerous weapon although he 

believed it to be a torch. However was still held to be guilty.  

 

HOWEVER this can be rebutted when 

 The thing has been secreted into the recipient’s bag or onto his person without 

knowledge. 



 The defendant receives an article whether in a container or not and the thing is 

fundamentally different from what it’s thought to be. 

 

Lewis and McNamara, these later cases have constituted these latter restrictions to 

be almost out of existence. 

 

 Possessor is imposed with liability mostly because they failed to take action which he 

realizes a reasonable man in his case would have taken to prevent relevant situations from 

arising or continuing. 

 

3. Omissions:  A statutory or common law crime of commission (to act) may exceptionally 

be committed by an omission I.e. failure to act. For this particular exception to be seen, 

following requirements need to be fulfilled: 

 

 The conduct element must be capable of commission by omission. 

 Circumstances must be such as to create a legal duty to act. 

 Failure to act must be voluntary and must be within his/her physical capacity. 

 

 Problems/Issues of the omission principle involved: 

 

 Is it appropriate to criminalize omissions: This argument revolves around the idea of 

autonomy when it comes to making decisions about particular situations. Where one’s to 

act or not at all. All this comes down to one important aspect which is “LEGAL DUTY 

TO ACT”. 

 

 Omission Cases: 

 

 R v Evans:  

Half sister gave drugs to the other sister and failed to call the doctor when she got 

overdosed she thus died. In this case it was held that in these gross negligent cases which 

include manslaughter, it is not plainly confined to familial or professional relationships 

between defendant and the deceased. But when a person has created or constituted to the 

creation of a state of affairs becomes life threatening. Thus he/she has the responsibility 

to act and save the other’s life. 

 

 Downes Case:  

This is simply where the defendant did not resort to medical help because he believed in 

spiritual aid. Although he did not commit a crime but was convicted of manslaughter 



since he FAILED to act on what was believed to be his duty. 

 

 People v Beardsley: 

Previous cases where defendants were guilty was because they had failed to act when 

they had a legal duty to do so. In this case it involved a mistress who died because of over 

dosage of morphine. However the defendant was not convicted or charged for 

manslaughter since he had no LEGAL duty to act by fact nor by implication. 

 

 R v Siendairer:  

Also revolves around the same concept of an individual when owes a duty to care will 

therefore be held responsible for failing to perform particular actions. 

 

 The difference between omissions and commissions is evident where a particular act 

which when commenced causes death but with omissions it is simply failure of 

performing an act. 

 

 There are 2 types of crime known as conduct and result crimes. Where the former only 

requires proof of some form of wrongful act and not proof of harm an example may be 

that of dangerous driving. Whereas result crimes are those which have eventual damage 

caused to the individual and requires both wrongful conduct and harm. Result crimes 

include murder, rape etc. 

 

 Under informal assumptions of duty comes the case of INSTAN where the defendant 

was convicted of manslaughter. This was justified by the courts that not every moral duty 

to provide assistance imposed a legal duty. However the fact that both aunt and niece 

were fed from the aunt’s money and only the niece knew about her aunt’s condition, 

instan therefore owed the victim a duty of care and her failure to act upon her duty 

accelerated the aunt’s death. Thus looking at the case at hand the defendant was 

convicted. 

 

 R v Stone and Dobinson:  

This is one of the most important cases regarding the assumption of duty of care. Caring 

for an infirm relative shows that its very assumption imposes a legal duty to satisfy it. 

The fact that the deceased stayed at the defendants house itself shows the voluntary 

assumption of the defendant to take care of the relative. It is expected when one goes to 

someone’s house they are to take care of them till the time they stay there. The two 

brothers were thus convicted of manslaughter.  

 



 Millers Case:  

This is where the defendant had created a dangerous situation. In this case the defendant 

was squatting in another’s house, fell asleep on the bed without stubbing the cigarette. 

Bed caught fire. Instead of extinguishing it he moved to another room. The house was 

damaged and defendant was charged with arson. He argued that arson was a crime of 

commission and thus he had not committed an action. This was rejected by the House Of 

Lords since one has created a dangerous situation it is their responsibility to prevent or 

reduce the risk of damage. Also it does not depend on how much you 

aggravated/accelerated the situation, as long as their conduct in some measurable sense 

has added to the risk of occurrence the individual will have responsibility. 

 

 Circumstances Which Govern The Scope Of The Duty: 

 

Exception to voluntary omissions include: 

 

 Where a person is unable to perform due to muscular contractions necessary to perform a 

specific task/duty, say due to coma or paralysis. 

 A person has been incarcerated 

 Some third party restrains the person from acting to discharge his duties. 

 

 Medical Omissions:  

Doctors more broadly vindicate the patients’ rights. The duty to act only arises when: 

 The defendant consents to treatment. 

 When he/she’s unable to give consent but it is in his/her best interest to be given 

treatment. 

 

Thus this chapter focuses on how actus reus, commissions and omissions are to be used 

in light of the case law mentioned. Law aims to help bring about stability and certainty 

and helps in maintaining social peace. 

 

 

For more notes like these join BLS! 


